Federal Bar
Association

Northern District of Ohio Chapter

In This Issue

News

Photo Op: Introduction to Federal
Practice Seminar ... 2

Revival of the Younger Lawyers’
Section

Changes to the Civil Standing Or-
der for the New Year, Calabrese, J.
P

Articles

A Criminal Practitioner’s Introduc-
tion to the Impact of Trauma on
the Brain, and How It Can Be Used
as Mitigation in Sentencing Hear-
ings, Lazarus

Ads, Announcements, and Mem-
bership Benefits

Events Calendar

February 26, 2026 - Younger
Lawyers’ Happy Hour

March 24, 2026 - Brown Bag
Luncheon with N.D. Ohio U.S. At-
torney David M. Toepfer

May 14, 2026 - Second Annual
Bench-Bar Retreat

June 29, 2026 - 250th Naturali-
zation Ceremony at Severance
E

Join Our Chapter

Not yet a member? It's never a bad
time to join. Scan the QR Code
below to join our chapter or renew
your existing membership.

INTER ALIA

President’s Podium

Alexandra Dattilo, Chapter President

Since taking over as President in Oc-
tober, we have hit the ground running
and show no signs of slowing down. This
fall and winter, our Chapter has hosted a
series of outstanding CLEs including this
year’s Trial Academy focusing on ex-
perts, our annual professionalism CLE,
and the Introduction to Federal Practice

Seminar.

Looking ahead, 2026 promises to be
an exciting year of growth and connection
for our Chapter. We have an ambitious
calendar of CLEs, networking opportuni-
ties, and community programs planned
bringing together practitioners, judges,
and law students to exchange ideas and
strengthen our federal legal community.

Upcoming events include Younger
Lawyers’” Happy Hour, Brown Bag
Luncheon with David Toepfer, United
States Attorney for the Northern District
of Ohio, Second Annual Bench Bar Re-
treat, and 250th Naturalization Ceremony
at Severance Hall. Put the dates in the
sidebar on your calendar—you will not
want to miss them!

New in 2026

Website: We are revamping our
Chapter website to make it more accessi-
ble and current, adding new features to
help members stay informed and en-
gaged. With the website upgrade we are
also exploring alternative options to Pay-
pal (stay tuned!).

Sustaining Sponsors: We have
launched a new “Sustaining Sponsor”
program which will help streamline those
sponsorship requests that come around
every year, ensuring that our Chapter
continues to thrive through the support of
the broader legal community.

250th Anniversary Naturalization: In
partnership with the United States Dis-
trict Court for the Northern District of
Ohio, we will be helping to host a spectac-
ular naturalization ceremonies in honor
of the 250th anniversary of the signing of
the Declaration of Independence—a
meaningful reminder of the ideals at the
heart of our work as federal practitioners
which will culminate in an extraordinary
event on June 29th at Severance Hall!
This is a once in a lifetime event which
will include musical performances, spe-
cial speakers from the community.

AsIlook toward the year ahead, I am
filled with gratitude for our committed
board, volunteers, and members who
make all of this possible. I want to give a
special thanks to my predecessor, Jeremy
Tor, for all of the work he did last year on
which we continue to build.

I look forward to seeing you at our
upcoming programs and throughout a
wonderful year ahead.
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Participants in the Introduction to Federal Practice Seminar are sworn in to practice in the Northern District of Ohio by

Christian M. Capece, Clerk of Court.

Photo Op: Introduction to Federal

Practice Seminar

By PJ Walker,
Benesch, Friedlander, Copeland & Aronoff

On January 22, the NDOH FBA hosted its
semi-annual Introduction to Federal Practice
seminar. At the conclusion of the seminar ap-
proximately 20 lawyers were sworn in to
practice in the Northern District of Ohio by
Christian M. Capece, Clerk of Court.

Revival of the Younger Lawyers’
Section
By Jordan Elliot, Walter Haverfield
Sometimes, when the ice melts, we find
things that we thought we lost along the
way. For instance—the Younger Lawyers’
Section! With an influx of new lawyers being

welcomed to the bar in November and more
to come in May, the Federal Bar Association
and President Alexandra Dattilo thought it
was time to revive the FBA Younger Law-
yer’s Section.

The FBA —specifically, Anna Buczek and
Jordan Elliott, Chairs of the Younger Law-
yers’ Section—are hosting a Younger
Lawyers’ Section Happy Hour at The Corner
Alley on February 27, 2026 from 5:30-6:30
PM. All early-career lawyers are welcome to
attend, especially those in the Northeast
Ohio area. One free drink and light appetiz-

ers will be provided.

More events will be coming soon, so stay
tuned!
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Changes to the Civil Standing Order for the New Year

By the Hon. J. Philip Calabrese

Judge, United States District Court, Northern District of Ohio

ith the start of a new year come

updates to my Civil Standing Or-

der. The current version (avail-
able here) contains four major updates.

Motions to Compel Arbitration

The Local Rules do not make clear
whether a motion to compel arbitration is a
dispositive or non-dispositive motion for
purposes of calculating deadlines and page
(or word) limits for briefs. Rather than leav-
ing the parties guessing, or addressing the
issue on an ad hoc basis, Section 9.N. of the
Standing Order now treats any motion seek-
ing to arbitrate as non-dispositive. In
addition to the benefits of certainty and uni-
formity, this approach will promote earlier
decisions to help resolve the threshold issue
of arbitrability sooner.

Emergency Motions

In recent years, I have seen an uptick in
the number of motions seeking interim relief
on an emergency basis, particularly at the
end of the year. In cases where such motions
are not a tactic (and an improper one at that)
to impose burdens at a time when counsel
and their clients might be difficult to reach,
parties would benefit from conferring, if
practicable, before seeking emergency relief.
As with discovery disputes, doing so might
yield workable or creative solutions without
the need for litigation or, alternatively, nar-
row the issues the Court needs to address.

Therefore, Section 9.G. of the Stand-
ing Order now requires a certification that,
after conferring in good faith, the motion is
necessary. Conferring in good faith generally
does not mean sending time sensitive emails.
It means having a conversation, preferably in
person or, failing that, by phone. Alterna-
tively, the movant may certifty why
conferring was not practical under the cir-
cumstances.

Cross-Motions for Summary
Judgment

In practice for quite some time now,
when the parties file cross-motions for sum-
mary judgment, [ have preferred a four-brief
schedule to a three-brief one. In a three-brief
structure, the parties file cross-motions and
supporting memoranda, oppositions, and re-
plies on the same schedule, resulting in the
filing of six briefs, actually. Worse, the briefs
tend to be repetitive, with only subtle
changes as the briefing progresses, making it
easy for certain arguments and responses to
fall between the cracks.

Under a four-brief cross-motion sched-
ule, modeled after the schedule in the
Federal Rules of Appellate Procedure for
cross-appeals, one parties opens with a mo-
tion for summary judgment, to which the
other responds at the time and in the same
brief with its cross-motion, to which the first
party files a combined opposition and reply
in support of its motion. Finally, the briefing
closes with a single reply in support of its
cross-motion.
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Although the four-brief cross-motion
schedule adds time to the completion of
briefing, in my experience it is less repetitive
and more effective and framing the issues for
the Court’s review. Accordingly, Section 9.F.
of the Standing Order now advises counsel
of the practice I have preferred and tended to
use in most cases.

Reconsideration

Motions for reconsideration are disfa-
vored, and they tend to consume time and
resources. Any party considering filing such
a motion should think again. After doing so,
if for some reason a party insists on taking
the ill-advised step of seeking reconsidera-
tion, the Court will now limit any such
motion and brief in support to a total of two
pages (or 500 words). See Section 9.M. How-
ever such a motion is styled and whatever
Rule it is brought under, the standard for re-
consideration tends to be quite high.
Therefore, if a party cannot succinctly state
the basis for the motion, it should not be
brought in the first place. Based on this short
motion, if additional development or expla-
nation is needed, the Court can request it.
But the threshold for more involved consid-
eration is a short, succinct explanation for
why reconsideration is necessary in the first
place.

Fed. R. Civ. P. 16(b)(3)(BXiv) &
26(f)(D)

Effective December 1, 2025, an
amendment to the Federal Rules of Civil Pro-
cedure directs the parties to discuss claims of
privilege at the Rule 26(f) planning confer-
ence. Although I already encouraged the
parties to have these discussions and to in-
clude them in the Rule 26(f) report, in light of

the amendment I have tweaked the Rule
26(f) report to make give greater encourage-
ment to discussions on these subjects at the
outset of litigation. Like my Civil Standing
Order, the Rule 26(f) Report I use is posted
on the Court’s website and available here.
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A Criminal Practitioner’s Introduction to the Impact of Trauma on the
Brain, and How It Can Be Used as Mitigation in Sentencing Hearings

By Jeffrey B. Lazarus

Assistant Federal Public Defender & Senior Training Attorney, Northern District of Ohio

I. Introduction
nyone who has practiced in crimi-

nal defense has had a client who

held several of the following traits:
easily distracted; lack of empathy; untrust-
ing; quick-tempered; impulsive; a substance
abuse addiction; poor self-image; self-defeat-
ing aggression towards others or themselves;
anxiety; or problems with decision-making.
These traits may have manifested while rep-
resenting the individual, in the offense
conduct itself, in their life history, or all
three. At first glance, some of these traits
could be aggravating factors for which your
client could receive a higher sentence. How-
ever, if significantly explored, these same
traits should be used to mitigate your client’s
sentence. There may be a correlation

between your client’s poor behaviors and
your client’s life history. If your client suf-
fered traumas, especially during childhood,
such trauma may have resulted in your client
developing post-traumatic stress disorder,
or PTSD. PTSD is a mental health disorder,
which affects your client’s behavior, their de-
cision-making ability, and their neurological
functioning. For defendants who have suf-
fered from traumatic experiences in their life,
the effects of PTSD have likely caused a psy-
chological, biological, and neurological
impact on your client’s life or their offense.
When fully investigated, these traumas
should cause you to empathize with your cli-
ent, and to effectively present the client’s
personal narrative as mitigation at sentenc-
ing, in the hopes the judge will also
empathize with (or maybe even pity) your
client and impose a lesser sentence.

This article seeks to provide criminal
practitioners with more than just relying on
empathy or pity at sentencing. Instead, this
article seeks to provide practitioners with
neurological information as to why your cli-
ent acts, and acted, the way they do. This is
not breaking new ground, as the use of psy-
chological = disorders as  sentencing
mitigation is quite common in capital cases.
In non-capital cases, however, the use of

such mitigation is done sparingly.

As a veteran of the practice of criminal
defense, the author knows full well that pre-
senting  detailed  psychological and

neurological  information has  great
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challenges. Defense attorneys are not trained
in neuroscience or psychology, and there is a
steep learning curve. Further, even if you put
in the laborious hours to understand these
concepts, another challenge is being able to
present neurological and psychological in-
formation to the sentencing judge in a way
that is concise, accurate, and effective. Some
judges may not have the time, patience, or
desire to be taught such information. This ar-
ticle seeks to present complex information
about how a person’s brain and body are af-
fected by PTSD in a manner that can be easily
understood by attorneys. The article does so
with the aim that this information can then
be presented by defense counsel to the judge
at sentencing effectively so your client can
receive a fair sentence.

For the sake of simplicity and con-
sistency, this article uses the federal
sentencing system as the legal framework.
Yet, the information provided herein relates
to both federal and state criminal cases and
can be used for all felony and misdemeanor
defendants. This article provides facts about
the effects of trauma, and PTSD, on a per-
son’s mind, brain, and body. This is because
a defendant who suffers from PTSD has neu-
rological, Dbiological, and psychological
effects. These deficits render the person less
blameworthy for their offense, as compared
to other defendants convicted of similar of-
fenses. Thus, defendants who have
experienced trauma, and suffer from PTSD,
should receive a lower sentence.

1 MicHIO KAKU, THE FUTURE OF THE MIND (2014).

2 Gall v. United States, 552 U.S. 58 (2007).

Il. What is PTSD? What is
Trauma?

“There are 100 billion stars in the Milky
Way galaxy, roughly the same as the number
of neurons in our brain. You may have to
travel twenty-four trillion miles, to the first
star outside our solar system, to find an ob-
ject as complex as what is sitting on your
shoulders.”? The brain has various regions,
and each region carries out different func-
tions. One part of the brain, the brainstem,
controls basic living functions, such as heart
rate, body temperature, and blood pressure.
The midbrain controls other everyday living
functions, like knowing when we are hungry
and regulating sleep patterns. The limbic
system controls our emotions and desires. Fi-
nally, the cortical system controls our
thinking processes. Each of these four re-
gions of the brain develops at different times
in a person’s life. For example, in babies, the
brainstem operates properly, as they can
breathe and regulate their heartbeat, but
they are unable to think critically or regulate
their emotions. These latter systems—the
limbic and cortical system—gradually de-
velop over time. Recent studies on the
development of the human brain conclude
that human brain development may not be-
come complete until the age of twenty-five.2

Trying to best understand how the brain
is affected by trauma may be best summed
up by the word “disruptions.” During peri-
ods of development, especially during
childhood, a traumatic event in a person’s
life can be a disruption to the brain’s
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development. A youth’s brain is always us-
ing the body’s resources to properly
develop, but when a child experiences
trauma, the body instead spends those re-
sources on addressing the trauma. Thus,
trauma disrupts the body’s ability to
properly grow and develop, and thus a
young person subjected to a traumatic event
may not develop properly. Such disruptions
can affect the growth of an individual emo-
tionally, cognitively, and biologically.

In 1980, the DSM-III recognized PTSD as
a psychiatric diagnosis and has continued to
be in each successive manual.> Trauma can
be any of a multitude of experiences that a
person suffers. The American Psychological
Association defines traumatic events as “Ex-
posure to actual or threatened death, serious
injury, or sexual violence, by either (1) direct
experience, (2) witnessing, (3) learning about
a close family member or friend, or (4) re-
peated or extreme exposure to details (such
as exposure within a work setting, such as
first responders).* Today, being in war or
combat seems like an obvious example of a
traumatic event, however, the awareness
and study of trauma is a relatively new

phenomenon. In fact, shell-shocked veterans
returning from World War I are the first doc-
umented cases of people treated for trauma.>
Literature and movies first began to depict
the effects of war-time trauma following
World War IL.6

The book that made this author aware of
how far-reaching trauma can be on a per-
son’s mental functioning is The Body Keeps the
Score, written by Dutch psychiatrist Bessel
van der Kolk. When Dr. van der Kolk was
early in his career, he began studying how
trauma affected soldiers returning from the
Vietnam War. To demonstrate how new the
study of the effects of trauma are, van der
Kolk recalls the Boston Veterans” Admin-
istration library where he was working did
not have a single article or book on the trau-
matic effects of war when he began his work
in the late 1970s.7 In the 1980s and 1990s, lit-
erature began to first emerge on the subject,
but was both limited and contained many
theories that have since been disproven.8

In addition to wartime or combat
trauma, other examples of trauma experi-
ences include being the victim of violence, a

3 AM. PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 236-38 (3d ed.
1980); AM. PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 463-64 (4th

rev. ed. 2000).

4 T.D. Bailey & L.S. Brown, Complex Trauma: Missed and Misdiagnosis in Forensic Evaluations, 13 PSYCH. INJ.

& L. 109, 111 (2020).

5 BESSEL VAN DER KOLK, THE BODY KEEPS THE SCORE: BRAIN, MIND, AND BODY IN THE HEALING OF TRAUMA,

at 187 (2014).
6 Id. at 190.
7 Id.

81d. at 191.
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sexual assault, domestic violence, or being exhaustive list of traumas, and some are less
witness to a natural disaster. Children may obvious.

be exposed to trauma at any early age by be-
. p . . Y yag . Y One source of trauma is the lack of at-
ing victims of child abuse, molestation, or . )
. . . ] tachment, sometimes referred to as child
even being the witness to in-home violence.? . .
L neglect. Attachment theory is the physical

The frequency of such traumas is significant.

Research shows that more than 50% of the

general population will experience a trau-

proximity and emotional bonds that serve a
crucial role in human survival and develop-

) . . ment.?3 Children have a biological need for
matic event at some point in their lives.10 The . . .
. closeness from a caregiver, especially in
Centers for Disease Control has found that of . ;
] i o times of danger and stress. When caregivers
the American population: 20% were sexually . . . :
. o are emotionally absent, inconsistent, violent,
molested as children; 25% were beaten by a

parent that left a mark on the body; 33% of
couples engage in physical violence; and

or neglectful, a child who fails to receive
such closeness and emotional support is sub-

jected to trauma. In fact, each vyear, three
12.5% have witnessed their mother being J y

beaten or hit.!? In fact, about 90% of youth in
juvenile detention facilities have reported a

million children are reported to be victims of
abuse and neglect; one million such reports

) ) are serious or credible enough to involve so-
history of exposure to at least one potentially ) ) )
) ) ) cial services.1* Such traumas to children are
traumatic event.’2 This, however, is not an . .
collectively —referred to as “Adverse

9 Marianne S. Birkeland, Ane-Marthe S. Skar, & Tine K. Jensen, Understanding the Relationships Between
Trauma Type and Individual Posttraumatic Stress Symptoms: A Cross-Sectional Study of a Clinical Sample of Chil-
dren and Adolescents, 63 J. OF CHILD PSYCH. AND PSYCHIATRY, 1496, 1496 (2022).

10 Kathleen Wayland, The Importance of Recognizing Trauma Throughout Capital Mitigation Investigations and
Presentations, 36 HOFSTRA L. REV. 923, 929 (2008) (first citing Naomi Breslau, Epidemiologic Studies of Trauma,
Posttraumatic Stress Disorder, and Other Psychiatric Disorders, 47 CAN. J. PSYCHIATRY 923, 925 (2002), then
citing Ronald C. Kessler et al., Posttraumatic Stress Disorder in the National Comorbidity Survey, 52 ARCHIVES
GEN. PSYCHIATRY 1048, 1052 (1995), and then Alexander McFarlane, The Contribution of Epidemiology to the
Study of Traumatic Stress, 39 SOC. PSYCHIATRY & PSYCHIATRIC EPIDEMIOLOGY 874, 876 (2004)).

1 VAN DER KOLK, supra note 5, at 1.

12 Karen M. Abram et al., Posttraumatic Stress Disorder and Trauma in Youth in Juvenile Detention, 61 ARCHIVES
GEN. PSYCHIATRY 403-10 (2004); Julian D. Ford et al., Traumatic Victimization Posttraumatic Stress Disorder,
Suicidal Ideation, and Substance Abuse Risk Among Juvenile Justice-Involved Youths, 1 J. CHILD AND ADOLESCENT
TRAUMA, 75-92 (2008).

13 Jude Cassidy, Jason D. Jones & Phillip R. Shaver, Contributions of attachment theory and research: a
framework for future research, translation, and policy. 25 DEV. & PSYCHOPATHOLOGY, 1415-1434 (2013),
available at https://doi.ore/10.1017/S0954579413000692.

14 Supra note 3, p. 20, n. 11.
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Childhood Experiences” and have been fre-
quently studied.?5

I1l. What does all this mean for de-
fendants in the criminal justice
system?

As a career-long public defender, I have
represented thousands of clients. Some of
those are people who show an obvious and
severe history of trauma, such as veterans,
those who have been victims of shootings, or
witnessed a parent killed. Yet, there are other
clients, upon digging a little deeper, who
show a lengthy trauma history, such as those
who were: victims of physical or sexual
abuse as a child; witness to a parent being a
victim of domestic violence; childhood ne-
glect; witnessing extreme violence on the
streets; having a close friend or family mem-
ber killed; or violence in foster care or
juvenile detention. Many of these traumas
are the types of adverse childhood experi-
ences that can affect a person’s growth by
impairing their ability to form and maintain
healthy attachments, regulate emotions or
behavior, and inhibit impulses. If a criminal
defendant did suffer one, or many, of these
traumas in their life, it may have affected
their development. Such stunted growth is
an area that may constitute mitigation in sen-
tencing.

Let us use the example of a man in his
late twenties who is charged with the illegal

possession of a firearm. This young man,
raised in a household in which he witnessed
his mother frequently beaten by her boy-
friends, was himself sexually abused by a
neighbor at age eight, and at fourteen was
walking down the street with his cousin
when a drive-by shooting killed his cousin.
This person likely suffers from PTSD, and
the individual and collective impact of each
of those traumas disrupted his emotional
and psychological development. Through-
out his childhood, each of these traumas
resulted in his brain having to address these
traumas —expending valuable resources on
regulating his emotions to survive, and re-
cover from, the traumas, instead of
expending those resources on the normal
growth and development phase. The finite
amount of brain development was used on
damage control and not on developing the
skills this young man would otherwise need
to succeed. The result is that, generally, mal-
treated and traumatized children have
shown a lower IQ, lack problem-solving
skills, and have deficits in the areas of atten-
tion, verbal and general memory, language,
visuospatial skills, abstract reasoning and
executive functioning.’® Trauma produces
actual physiological changes and recali-
brates the brain’s alarm  systems,
compromising the area of the brain that

15 About Adverse Childhood Experiences, CDC (Sept. 24, 2025), https://www.cdc.gov/aces/about/index.itml.

16 Sue R. Beers & Michael D. De Bellis, Neuropsychological Function in Children With Maltreatment-Related
Posttraumatic Stress Disorder, 159 AM. J. PSYCHIATRY, 483, 483-86 (2004); Kristin W. Samuelson, Casey E.
Krueger, Chrstiane Burnett, Christina K. Wilson, Neuropsychological Functioning in Children with Posttrau-
matic Stress Disorder, 16 CHILD NEUROPSYCH., no. 2, Sept. 21, 2009, at 119, 119-33.
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communicates and makes one feel alive.l” As
a result, this young man’s brain may fall
short in developing the type of problem-
solving and critical thinking skills that he
needs to graduate high school or maintain a
job.

Yet, the effects of trauma on the brain are
more far-reaching than intelligence. Those
suffering from PTSD have their emotions af-
fected to the point where they can become
emotionally numb, unable to love others,
and distant from those around them.!® Fur-
ther symptoms include a lack of sense or
direction and reduced access to positive
emotional experiences.’ Those who have
been subject to a large number of traumas
can develop mental health disorders in addi-
tion to PTSD, called comorbidities;
depression is frequently found with PTSD.20
The effects of PTSD can be so severe that they
cause change to a person’s perceptions and
imagination, resulting in flashbacks or hallu-
cinations from traumatic memories.?! Those
with PTSD also frequently suffer from drug
or alcohol addiction. Dr. van der Kolk con-
cludes that trauma victims use “attractors,”
including drugs and alcohol as their only

7 VAN DER KOLK, supra note 5, at 3.
18 Id. at 14.

19 Id.

means to dull their emotional pain, feel bet-
ter, or become motivated.?2

I believe the most relevant connection be-
tween PTSD and the criminal justice system
not previously discussed is the trait of hyper-
vigilance. Those who suffered traumatic
events as a child have underdeveloped por-
tions of their brain, including the parts of the
brain that regulate how the mind reacts to
stress. Dr. van der Kolk compares the brain
in this situation to a smoke detector, which,
if not functioning normally, can lead to im-
proper responses to stress, yielding both
underreaction and overreaction.2?> The per-
son can be untrusting of others, constantly
fearful of being victimized, and constantly
on guard of fear from others. PTSD causes
parts of the brain to be overactive, resulting
in heightened arousal and exaggerated fear,
mislabeling things as threatening, and fail-
ing to identify safe or otherwise non-

20 Carissa Van Aarde et al., Post-Traumatic Stress Disorder Symptom Severity, Trauma Load and Sleeping Diffi-
culties in Trauma-Exposed, Treatment-Seeking Adolescents, 24 SOUTH AFRICAN JOURNAL OF PSYCHIATRY Sept.

20, 2018, at 1300, 1300.
21 VAN DER KOLK, supra note 5, at 15.
22 ]d. at 90.

23 ]d. at 69.
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threatening situations.?* Traumatized people
can superimpose their trauma on everything
around them, and have trouble deciphering
what is going on around them.? Addition-
ally, PTSD can lead to increasing threat
reactivity and weaker emotion regulation
ability.26 These emotional responses can fre-
quently lead to choices and behaviors that
result in crime. One classic example is a
young man who is legally prohibited from
possessing a firearm but does so anyway be-
cause of the constant perceived fear of being
victimized from others in their community.

These are all areas that may be consid-
ered as mitigation evidence at sentencing,
and it allows practitioners to demonstrate
excellent advocacy at the sentencing phase.
Seeking to rely on a defendant’s trauma his-
tory as sentencing mitigation is not breaking
new ground. Defense attorneys have used
trauma history as mitigation in capital de-
fense for decades. In fact, the Supreme Court,
in Williams v. Taylor, held that trial counsel’s
failure to investigate the defendant’s trauma
history constituted ineffective assistance of

counsel.?” In Williams, the defendant had suf-
fered physical abuse, had been in foster care,
and his parents had been incarcerated,
which the Court described as a “nightmarish
childhood.”22 While “death is different,”
these ideas from Supreme Court jurispru-
dence should guide and influence mitigating
efforts even in non-capital cases.

The statutory sentencing factors that a
sentencing judge must consider include the
“history and characteristics of the defend-
ant,”? which may include any history of
trauma or any mental health issues from
which they suffer. A defendant whose life
history includes being a victim of trauma is a
valid and appropriate reason for the district
court to impose a sentence below the guide-
lines range.

A sentencing judge must also consider
the need for the sentence “to reflect the seri-
ousness of the offense, to promote respect for
the law, and to provide just punishment for

2 Teddy ]. Akiki, Christopher L. Averill, and Chadi G.Abdallah, A Network-Based Neurobiological Model of
PTSD: Evidence from Structural and Functional Neuroimaging Studies, 19 CURRENT PSYCHIATRY REP., no. 11,

Sept. 19, 2017, at 81, 81 (2017).

%5 VAN DER KOLK, supra note 5, at 17.

2% Ryan J. Herringa, Trauma, PTSD, and the Developing Brain, 19 CURRENT PSYCHIATRY REP., no. 10, Aug. 19,

2017, at 69, 69.
27529 U.S. 362 (2000).

8 ]d. at 395; see also Wiggins v. Smith, 539 U.S. 510, 534-35 (2003) (finding counsel to be ineffective for failing
to investigate defendant’s background and presenting mitigating evidence at capital sentencing, stating,

“Petitioner thus has the kind of troubled history we have declared relevant to assessing a defendant’s moral

culpability”).

218 U.S.C. § 3553(a)(1).
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the offense.”? Intertwined with this factor is
the blameworthiness of a defendant. The Su-
preme Court, in Atkins v. Virginia, held that
defendants suffering from conditions, such
as mental retardation, do not act with the
same culpability or blameworthiness as com-
pared to others, and are thus ineligible for
the death penalty.3! The Atkins Court found
that defendants with such mental impair-
ments have lesser abilities to “engage in
logical reasoning, to control impulses, and to
understand the reactions of others ... their
deficiencies do not warrant an exemption
from criminal sanctions, but they do dimin-
ish their personal culpability.”32 Three years
later, the Supreme Court categorically ex-
cluded those under eighteen years of age
from receiving the death penalty for similar
reasons.® Roper held juveniles have a dimin-
ished capacity as compared to others,
rendering them less culpable than adult of-
fenders and therefore not deserving of the
death penalty.34

30 Id. § 3553(a)(2)(A).

31 Atkins v. Virginia, 536 U.S. 304, 306 (2002).
82 Id. at 318.

33 Roper v. Simmons, 543 U.S. 551 (2005).

34]d. at 571.

The Supreme Court therefore has held
that because an offender suffers from mental
retardation or is under eighteen years of age,
they are inherently less blameworthy than
other offenders, thereby mitigating their sen-
tence. The same tenets can also apply to
trauma victims suffering from PTSD. As de-
tailed above, being a victim of trauma as a
youth leads to underdeveloped portions of
the brain, which affect a person’s growth and
maturity, and can lead to other mental health
disorders, cognitive deficits, addiction, and
poor impulse control. Such conditions ren-
der a person less blameworthy as compared
to other offenders and are valid reasons to
mitigate the sentence.

There is a narrow subset of non-capital
cases in which federal courts indicate that a
defendant’s trauma can be a mitigating fac-
tor at sentencing.’> The Ninth Circuit has
held extraordinary childhood trauma suf-
fered by the defendant can be grounds for
sentencing mitigation in non-capital cases.3¢

% See United States v. Bass, 17 F.4th 629, 639-40 (6th Cir. 2021) (noting it was within a district court’s dis-
cretion to consider a defendant’s childhood trauma under 3553(a) but stating it was inappropriate to grant
compassionate release when the same trauma evidence had been before the court when it initially sen-
tenced the defendant); United States v. Thompson, 424 F. App’x 741, 746 (10th Cir. 2011) (acknowledging
a court may account for “claims regarding [a defendant’s] psychological conditions and her abus[e]” when
considering 3553(a) factors).

36 See United States v. Roe, 976 F.2d 1216, 1219 (9th Cir. 1992) (“[T]he district court clearly erred in holding
that the tragic circumstances of Roe’s abusive childhood were not extraordinary. We therefore remand to
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The Sentencing Guidelines also provide
support. United States Sentencing Guideline
§ 5H1.1% indicates a defendant’s age may be
areason to depart from the guidelines range.
The Guideline identifies “risk factors” that
may affect a youthful defendant’s develop-
ment, including “adverse childhood
experiences.” Being the victim of trauma as a
youth would clearly fall under this umbrella.
Additionally, U.S.S.G. § 5H1.3 permits a sen-
tencing court to depart if the defendant
suffered from a “mental or emotional condi-
tion . . . if such conditions, individually or in
combination with other offender characteris-
tics, are present to an unusual degree and
distinguish the case from the typical cases
covered by the guidelines.”

IV. Tips for attorneys whose

client may be suffering from PTSD

Developing effective sentencing mitiga-
tion is rarely easy. Some clients will have
obvious signs of a traumatic past, which are
at the forefront of their case, such as if they
were in combat or have a permanent injury
from a gunshot wound. Most clients, how-
ever, will require some digging. It is
important to obtain a full life history from
the client, delving into their childhood and

trying to learn about any adverse childhood
experiences they may have had. This should
also include learning their complete mental
health history, including whether they have
any diagnoses, have ever had treatment, or
received services in the community or in
school (like an IEP). Speaking with family
members and obtaining records is an im-
portant step as well. Regarding records,
school and treatment records are important,
but if your client has been previously incar-
cerated, prison records (especially juvenile
prison records) may be a good source of in-
formation for previous treatment or their
trauma history. Dr. Kathleen Wayland, a
clinic psychologist who has assisted counsel
on death penalty cases, has authored an ex-
cellent article that provides a detailed list of
techniques and tips for interviewing a client
about their trauma history.38 This article also
includes obstacles and barriers one should
be aware of which might prevent a client
from fully disclosing to counsel.

If your client presents a history of trauma
and adverse childhood experiences, you
should consider retaining a forensic expert to
further develop mitigation. Forensic psy-
chologists can be very helpful in further

the district court to exercise its discretion in determining whether the exceptional nature of Roe’s history
of abuse warrants a departure from her applicable guideline range.”); United States v. Walter, 256 F.3d 891,
894 (9th Cir. 2001) (“The psychological effects of childhood abuse can only be considered by a sentencing

court if such abuse was ‘extraordinary.””).

7 While “departures” under U.S.S.G. Chapter 5H were deleted by the Sentencing Commission in their most

recent amendments, they have been moved to Appendix B and are still a valid consideration for sentencing
courts. U.S. SENT'G AMEND. 836 (U.S. SENT'G COMM’'N Nov. 1, 2025).

38 Wayland, supra note 10, at 958-60.

% ]Id. at 955-57.
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exploring your client’s trauma history. A fo-
rensic psychologist is well versed in sanity
and competency evaluations, but this is
markedly different, and it should be made
clear they are being retained solely to de-
velop mitigation evidence. The expert will
need to evaluate your client, family mem-
bers, and review any records. A forensic
expert can administer tests and instruments
to your client to confirm that they suffer from
PTSD, which can be helpful if your client has
never previously been diagnosed or treated.
There are lots of excellent forensic psycholo-
gists who can be extremely helpful for your
case, but I frequently use the services of fo-
rensic neuropsychologists. Forensic
neuropsychologists focus on mental health
issues that impact behavior and cognitive
functioning, i.e., the relationship between
the brain and behavior. I find this to be par-
ticularly helpful in developing sentencing
mitigation because a forensic neuropsy-
chologist can assist in determining if there is
a causal relationship between your client’s
PTSD and their commission of their offense.
Also, if your client has suffered a head injury
(concussion or traumatic brain injury) or has
diagnosed neurological disorders, a neuro-
psychologist would be key.

Another critical step in the process is the
presentence report. Preparing your client for
this interview is an opportunity to develop
mitigation. The client should be aware that
they will be asked about their childhood in
great detail, and that revealing any instances
of trauma is important to disclose so it ends
up in the report. Any instances of physical or
sexual victimization, witnessing violence in
the home, neglect, or witnessing violence in
the community are areas to explore during

the presentence report interview. You
should encourage the client to be open and
honest with the report writer and explain
that doing so is being done to develop sen-
tencing mitigation. The report writer will be
contacting a family member to verify the in-
formation provided by the client, and it is
important to speak with this collateral source
to ensure this person discloses any trauma
history that your client suffered.

All these efforts done prior to sentencing
can be brought together and effectively pre-
sented to the judge through a sentencing
memorandum. While the presentence report
is provided to the court in advance of sen-
tencing, and hopefully details your client’s
prior trauma history, the presentence report
is only presented to the judge as the client’s
background. It is your sentencing memo that
presents the purpose of mitigation. The sen-
tencing memo should include your forensic
expert’s written report. I find it very persua-
sive to the sentencing judge to present a
chronological account of your client’s life,
detailing each and every traumatic event
they suffered. Making note of any treatment
or services they received throughout their
life, or the fact that they did not receive treat-
ment, are important to detail in the brief.
Once the groundwork is laid to demonstrate
your client’s trauma history and suffering of
PTSD, it is paramount to then detail how
their PTSD symptoms impacted various
stages of their life with specific examples. In
detailing the instant offense, it is important
to explain how their PTSD symptoms af-
fected their decision-making that culminated
in the commission of the offense. Assuming
there is support for such, this is critical to
your mitigation efforts, as your client’s PTSD
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and trauma history is not just part of their
background under § 3553(a)(1), but is also
relevant to mitigate the need for the sentence
under § 3553(a)(2)(A).

V.  Conclusion
PTSD and trauma have a significant im-
pact on the mental health and emotional
well-being of people. Invariably, these issues
have a connection to the criminal justice sys-
tem. Any practicing criminal defense should

keep watch for whether these issues present
with your client and how such may be
grounds for sentencing mitigation. This arti-
cle merely scratches the surface on the topic
but hopefully provides enough of a starting
point for practitioners to obtain more
knowledge on the subject.




INTER ALIA Winter 2026

ADS, ANNOUNCEMENTS & MEMBERSHIP BENEFITS

Younger Lawyers Happy Hour

PLEASE JOIN
The Federal Bar Association,
Northern ®istrict of Ohio Chapter
FOR A

Younger Lawyers
“Happy “Hour

Thursday, 1 »
February 26
Corner Alley
East 4" St.
5:30pm - 6:30pm @.15

QUESTIONS?
jelliott@walterhav.com
ambuczek@vorys.com

16



INTER ALIA Winter 2026

Brown Bag Luncheon

Please Join the FBA Northern District of Ohio Chapter
for a Brown Bag Luncheon with

David M. Toepfer,
United States Attorney for the Northern District of Ohio

Tuesday, March 24, 2026 at Noon
Seventh Floor Auditorium

Carl B. Stokes U.S. Court House
801 West Superior Avenue
Cleveland, Ohio 44113

Online Registration Only
Registration Fees:
FBA Members - $20 / Non-Members - $25
Law Students/Clerks - $15

Boxed lunches will be provided.

RSVP by March 18, 2026
*Cancellations/Refunds will not be accepted.

Please also consider joining the Federal Bar Association if you are not already a member, and attend this
lunch event at the Member rate by clicking here.

Any dietary restrictions please email admin@fba-ndohio.org.



https://fba-ndohio.wildapricot.org/event-6553815
https://urldefense.com/v3/__https:/members.fedbar.org/eweb/Dynamicpage.aspx?webcode=FBAMbrJoin__;!!Dahw-A9d0CA!x6ScGQAc1vpV9sZGcYF20GUGyMZBYPTAOaolrtR4bPD8JXDiuTyXZTibm48sGcYn-YFEl_0GV6Zptr1f3TQ9_eVz9Yk$
https://www.fedbar.org/membership/join/
mailto:admin@fba-ndohio.org

INTER ALIA

Winter 2026

Newsletter Editors

mn

£ .
@\

Nate Nasrallah, Co-Chair

Tucker Ellis, LLP

216-696-2551
nathan.nasrallah@tuckerellis.com

Andrew Rumschlag, Co-Chair
Jones Day

216-586-9872
arumschlag@jonesday.com

The views published in Inter Alia
do not necessarily imply approval
by the FBA, its Northern District
of Ohio Chapter, or any agency or
firm with which the authors or ed-
itors are associated.

Manuscripts: Inter Alia accepts un-
solicited manuscripts, which, if
accepted for publication, are sub-
ject to editing. Manuscripts must
be original. For more information,
or to submit a manuscript, email
the editors.

Back Matter

Chapter Officers

Alexandra Dattilo, Walter Haverfield, LLP
President

Lori Riga, The Office of the Federal Public Defender
President Elect

Kerri Keller, Lewis Brisbois Bisgaard & Smith, LLP
Vice President

Eric Daniel, Thompson Hine, LLP
Secretary

James Walsh, Benesch, Friedlander, Coplan & Aronoff LLP
Treasurer

Jeremy Tor, Spangenberg Shibley & Liber, LLP
Immediate Past President

SOLACE

Doy ot
" Of Lawyers/Legal Personnel - All Goncern 3™

Our Chapter supports the FBA’s SOLACE program, which pro-
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lated to them in the legal community who experience a death, or some
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Statement of the Federal Bar Association Board of Directors on
Judicial Independence

Judicial independence, free of external pressure or political intim-
ida-tion, lies at the foundation of our constitutional democracy. An in-
dependent judiciary needs to remain free of undue influence from the
legislative and executive branches and to remain beholden only to the
maintenance of the rule of law and the protection of individual rights
and personal liberties. We affirm the right to challenge a judge’s ruling
for reasons based in fact, law or policy. However, when robust criticism
of the federal judiciary crosses into personal attacks or intimidation, it
threatens to undermine public confidence in the fairness of our courts,
the constitutional checks and balances underlying our government and
the preservation of liberty.

The Federal Bar Association comprises over 19,000 public and private
sector lawyers practicing in our federal courts, hailing from all fifty states and
the UL.S. Territories. The Federal Bar Association is a non-partisan professional
organization created to promote the sound administration of justice and integ-
rity, quality, and independence of the judiciary.



http://www.fedbar.org/Outreach/SOLACE.aspx

