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President’s Podium
Alexandra Dattilo, Chapter President

We have continued our strong start
to 2026 with a packed schedule of events
and programming.

Recent Program Highlights

Our Second Northern District of
Ohio Bench-Bar Conference was a tre-
mendous success, and I encourage you to
read more about this event in the article
below.

We also enjoyed an outstanding
brown bag luncheon with Judge Suzana
Krstevski Koch. Judge Koch’s insights
into the current state of bankruptcy prac-
tice in our district were both timely and
informative, and attendees had the
added benefit of a behind-the-scenes tour
of the bankruptcy court facilities.

Upcoming Summer Events

Looking ahead, we have an exciting
and active summer schedule. On June 25,
we will host our Summer Social at the
House of Blues. This event is free for law
students and provides a great oppor-
tunity to connect with colleagues. We are
honored to have Judge Dan Polster as our
featured speaker.

Just a few days later, on June 29 from
4:00 to 6:00 p.m., we are proud to support
the United States District Court for the
Northern District of Ohio in a once-in-a-
lifetime celebration at Severance Hall
marking the 250th anniversary of the
signing of the Declaration of Independ-
ence. This is a family-friendly event, and
we encourage you to attend and bring
your children.

Sustaining Sponsors

A big thank you to the firms support-
ing our chapter as sustaining sponsors.
This is the first year we have offered a
sustaining sponsor program, and the re-
sponse has been fantastic. This support is
critical to our programming and mission,
and we extend our sincere appreciation
to:

Platinum Sustaining Sponsor: Benesch
Friedlander Coplan & Aronoff LLP

Silver Sustaining Sponsors: Jones Day,
Tucker Ellis, UB Greensfelder, W.H.
Berkley

Bronze Sustaining Sponsor: Lewis Bris-
bois

Website Update

You may notice that some infor-
mation on our website, including recent
newsletters, is not up to date. This is due
to our transition to a new website plat-
form, which we are excited to launch
soon. We appreciate your patience dur-
ing this process.

Thank You
Thank you to our members, the
Court, and the Board for your continued
dedication and support of our organiza-
tion.
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Recap: Second Annual N.D. Ohio FBA Bench-Bar Conference

By Fritz Berckmueller, Jackie Johnson, Sam Lioi, and Jeremy Tor
Bench-Bar Conference Committee

Chief Judge Jeffrey S. Sutton of the U.S. Court of Appeals for the Sixth Circuit fields questions from FBA Board Member Sam Lioi

n May 14, 2026, the N.D. Ohio FBA

hosted its Second Annual Bench-

Bar Conference at the Carl B. Stokes
U.S. Court House in Cleveland, Ohio. Con-
tinuing the momentum from last year’s
conference, the event was another success —
drawing over 100 attendees, including
judges, government attorneys, FBA mem-
bers, and practitioners from N.D. Ohio and
beyond. The event included a full morning
of programming and engagement.

The conference opened with remarks
from N.D. Ohio FBA President Alexandra
Dattilo.

Chief Judge Sutton—in a fireside chat
format moderated by Sam Lioi—kicked off
the event. He offered attendees a rare oppor-
tunity to hear directly from the Chief Judge
in a candid and conversational format about

the state of the country, the judiciary, and the
Sixth Circuit.

Next up, David Toepfer, U.S. Attorney
for the Northern District of Ohio (introduced
by Fritz Berckmueller), followed up with a
discussion of various initiatives in U.S. At-

torney’s office.

U.S. Attorney for the Northern District of Ohio David
Toepfer addresses the conference goers.
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Senior District Court Judges Patricia Gaughan and Solomon Oliver share insights about practicing in their courtrooms.

The mid-morning featured a panel dis-
cussion with Judge Pearson and Magistrate
Judge Sheperd, moderated by Marisa
Darden and Kip Bollin, which explored the
judges” background as well as their perspec-
tives from the bench on litigation and case

management.

FBA Board Member Rachel Israel moderates a session with
Clerk of Court Christian Capece

Attendees then heard from Christian
Capece, N.D. Ohio Clerk of Court, in a ses-
sion moderated by Rachael Israel,
addressing his prior experiences, his role,
and the court’s operations.

The final panel of the day brought to-
gether Judge Gaughan and Judge Oliver for
a discussion moderated by Julie Crocker and
Stephen Newman. This panel addressed a
range of topics, including the judges’ prefer-
ences and insights on case management as
well as their experiences as past chief judges
for the district.

The conference ended with a lunch re-

ception, providing attendees the
opportunity to continue conversations and
strengthen connections between the bench

and bar.

The success of the Second Annual
Bench-Bar Conference is a testament to the
strength of the federal bar community here
in the Northern District. We look forward to
continuing this tradition in the years to
come.

Thank You to Our Sponsors
This conference would not have been
possible without the generous support of our




INTER ALIA Spring 2026

sponsors. We extend our sincere gratitude to
the following firms and organizations for
their contributions:

Platinum Sustaining Sponsor: Benesch
Friedlander Coplan & Aronoff LLP.

Plaintinum Event Sponsors: Baker-
Hostetler and Thompson Hine.

Silver Sustaining Sponsors: Tucker El-
lis, WH Burkley LLP, Jones Day, and UB
Greensfelder.

Silver Event Sponsors: Bricker Gaydon
Wyatt, Brown Immigration Law, Calfee Hal-
ter & Griswold LLP, Taft, and Spangenberg
Shibley & Liber LLP.

We also thank the Federal Litigation Sec-
tion for its generous grant in support of this
event.

From left to right, District Court Judge Benita Pearson,
Benesch Partner Marisa Darden, and FBA Board Member
Jackie Johnson

Following the conference, members of the bench and bar mixed and mingled over lunch.
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Toledo Law’s FBA Chapter Opens The Door To Federal Court

By: Devin Glaza, Toledo Law FBA Student Chapter President &
Benjamin R. Syroka, Career Law Clerk to Judge Jack Zouhary

he Federal Bar Association Law School

I Student Chapter at the University of
Toledo College of Law recently com-
pleted its second active year. Started in 2024
by Josh Whitaker, who served as the Chap-
ter's first president, the organization has
continued to expand the FBA’s presence at
Toledo Law and strengthen the connection
between Toledo law students and the federal
bar. Under the leadership of current Presi-
dent Devin Glaza, Vice President Jacob
Petersen, and Faculty Advisor Dean Katie
Carollo, the Toledo Law Student Chapter has

increased membership significantly this
year.

After getting a foundation in place, the
Chapter focused on ramping up program-
ming. Last year, several Toledo Law
students participated in the FBA NDOC
Brown Bag Luncheon at the James M. Ashley
and Thomas W.L. Ashley U.S. Courthouse in
Toledo. The event featured United States
Magistrate Judge Darrell A. Clay, and gave
students the opportunity to visit the court-
house, meet members of the local federal bar,




INTER ALIA Spring 2026

and speak with a federal magistrate judge in
a more informal setting.

The Chapter has also hosted multiple ju-
dicial clerkship panels at Toledo Law
designed to introduce students to the federal
judiciary and to possible externships, clerk-
ships, and post-graduation employment
opportunities. These sessions give students
a chance to hear directly from judges and
current or former law clerks about their day-
to-day work and the many ways young law-
yers can build careers connected to the
federal courts. (And multiple student at-
tendees have gone on to secure judicial
clerkships!)

Most recently, on April 10, 2026, the Stu-
dent Chapter hosted an FBA event at the new
Courthouse in Toledo. Students had the op-
portunity to hear about the career paths of
several federal lawyers. Krys Beech of the
Federal Public Defender’s Office discussed
her professional journey, what inspired her
to pursue federal defense work, and her re-
sponsibilities in the federal court system.
Melissa Dybala, Career Law Clerk to Magis-
trate Judge Clay, explained her role and the
duties of a United States Magistrate Judge.
She also gave students practical guidance on
how to best position themselves for federal
employment. Christina Truesdell, a Pretrial
Services and Probation Officer, provided an
overview of presentence reports, how they
are prepared, and how they factor into sen-
tencing hearings. In all, the panelists gave
students a detailed look at how federal crim-
inal law works over the lifecycle of a case.

Following the panel, students observed a
sentencing hearing before the Honorable Jef-
frey J. Helmick. The proceeding involved a

defendant who pleaded guilty to a felon-in-
possession charge under 18 US.C.
§ 922(g)(1). After the hearing, Judge Helmick
ran a Q&A on sentencing, and led the stu-
dents on a detailed, behind-the-scenes a tour.

Looking forward, the Chapter hopes to
maintain momentum by expanding mem-
bership and programming, and by
continuing to create opportunities for Toledo
Law students to connect with the FBA. After
a strong second year, the Chapter looks for-

ward to an active and exciting year ahead!

—
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FBA Honors CWRU Law Students

By Jonathan L. Entin

Professor Emeritus of Law, Case Western Reserve University, FBA-NDOH Board
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From left to right: Alexander Brown, Prof. Jonathan Entin,
Lauren Mallaber

wo students at Case Western Reserve

University School of Law received

the chapter-sponsored Federal Bar
Association award for obtaining the top
grades in Constitutional Law. Alexander
Brown and Lauren Mallaber received their
honors at the law school’s awards ceremony
on May 15 before receiving their ].D. degrees
the next day.

Alexander is a Washington, D.C., native
who majored in political science and history
at CWRU. He did his capstone project on
sports in America. Before law school, he

spent a year at a consulting firm that special-
ized in Medicare-related legislation.

In addition to his achievements in Con-
stitutional Law, Alexander received the
award as the outstanding student in the Mil-
ton and Charlotte Kramer Law Clinic for his
work in the law school’s environmental law
clinic.

He will be working at the Internal Reve-
nue Service as part of the agency’s honors
program. Alexander came to law school with
a strong interest in government service and
became enthralled with tax law after taking
the basic course in federal income taxation.

Lauren is a native of Rochester, New
York, who studied political science, psychol-
ogy, and neuroscience at the University of
Pittsburgh.

She was a senior editor of the Law Re-
view and published a Note on Medicaid
reforms that could reduce disparities in
pregnancy-related health care. Lauren was
active in the Refugee Outreach Collective,
which helps refugees file work permit appli-
cations, and the Yemen Accountability
Project, a student group that documents war
crimes and crimes against humanity in the

ongoing civil war in that nation.

She also spent her third year at Comillas
Pontifica University in Madrid, where she
received a Master of International and Euro-
pean Business Law degree.

Lauren will be a litigation associate at
Reed Smith in Pittsburgh.
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Regulating Al in the Northern District: A Status Report and A Proposal

By Michael D. Meuti

Partner, Benesch Friedlander Coplan & Aronoff LLP

nother day, another report of a

court sanctioning a lawyer for out-

sourcing his professional obli-
gations to an Al tool. No wonder judges
across the federal judiciary have begun issu-
ing orders to address generative Al head-on.
This patchwork of standing orders, local
rules, and administrative policies covers vast
ground, from outright prohibitions to dis-
close-and-certify frameworks.

Our court’s measured approach gives
practitioners wide latitude, but also leaves us
guessing what we may and may not do with
these increasingly powerful tools.

The Current Landscape

As of this writing, the Northern District
of Ohio has not adopted any court-wide local
rule, general order, or administrative policy
telling lawyers how they can use artificial in-
telligence in court filings. The Local Civil
Rules and Local Criminal Rules say nothing
on the subject, and the General Orders page
reveals no district-wide directive. The re-
cently adopted Local Civil Rule 3.16,
announced in April 2026, addresses format-
ting requirements for pro se litigants and
prisoners —not AL

Instead, Al regulation in this District has
proceeded judge by judge. Only four judicial
officers have adopted standing orders on the
issue: Judge Christopher A. Boyko, Judge
Charles E. Fleming, Magistrate Judge Jona-
than D. Greenberg, and Magistrate Judge
James E. Grimes Jr.

Three Bans and a Warning

Three of the four standing orders take the
same fundamental approach: they ban Al in
preparing court filings, rejecting the dis-
close-and-certify model that many other
federal courts have embraced. Each of these
three orders —issued by Judge Boyko, Judge
Fleming, and Magistrate Judge Greenberg —
invokes the court’s inherent authority and
Federal Rule of Civil Procedure 11. Each de-
clares that “no attorney for a party, or a pro
se party, may use Artificial Intelligence ("Al")
in the preparation of any filing submitted to

1N.D. Ohio Local Rule 3.16, https:/ /www.ohnd.uscourts.cov/sites/ohnd /files/Rule 3 16.pdf.
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the Court.”2 And each warns that violations
may trigger sanctions including striking the
filing, fines, contempt, or dismissal. I'll call
these the Al Prohibition Orders.

All three carve out “information gath-
ered from legal search engines, such as
Westlaw or LexisNexis, or Internet search
engines, such as Google.”? And all three im-
pose an affirmative duty: parties and counsel
must “immediately inform the Court if they
discover the use of Al in any document filed
in their case.”

These three orders do not merely require
disclosure. They do not ask lawyers to certify
that Al-generated content is accurate. They
do not demand that lawyers identify the spe-
cific tools used or flag the portions of a filing
that Al touched. They are, in short, bans —al-
beit bans with a meaningful exception for
traditional research tools.

Magistrate Judge Grimes charts a differ-
ent course. Section 9.1 of his Standing Order
in Civil Consent Cases, updated March 26,
2026, does not ban Al. Instead, it warns liti-
gants that “[u]se of Artificial Intelligence
(AI) when researching and drafting docu-
ments may result in ‘fake” or ‘hallucinated”
cases and law, and generate material that is
not based on the actual facts of this case.”*

The order then demands verification: “Liti-
gants, including pro se parties, who rely on
Al-generated material must verify the accu-
racy of the factual information, cases, and
case citations that it generates.” Sanctions
mirror those in the Al Prohibition Orders —
striking the filing, fines, contempt, dismissal,
or striking a defense —but they kick in only
when someone submits inaccurate material,
not when someone uses Al.

Magistrate Judge Grimes’s approach
stands out because it alone in our District im-
plicitly permits Al wuse while holding
lawyers accountable for output accuracy. It
aligns more closely with disclosure-and-ver-
ification frameworks other districts have
adopted and reflects a judgment that the real
risk lies not in using the tools but in failing to
check their output.

The Northern District’s relative con-
sistency deserves notice, because other
districts have splintered. Consider our
neighbors to the south. In the Southern Dis-
trict of Ohio, Judge Michael J. Newman
adopted an Al ban substantively identical to
the Al Prohibition Orders — prohibiting Al in
preparing any filing, with exceptions for

2 Standing Order on the Use of Generative Al, Judge Christopher A. Boyko, N.D. Ohio, https://ti-
nyurl.com/bdantnfj (last visited May 25, 2026); Standing Order § 7, Judge Charles E. Fleming,
https:/ /tinyurl.com/ua8ermbs (last visited May 25, 2026); Order on the Use of Generative Al and Shadow
Counsel, Magistrate Judge Jonathan D. Greenberg, N.D. Ohio, https:/ /tinyurl.com/y6wznémk (last vis-
ited May 25, 2026). For simplicity, I'll call these the Boyko Order, the Fleming Order, and the Greenberg

Order.

3 The Boyko and Greenberg Orders add “or Bing.”

4 Standing Order for Civil Consent Cases § 9.1, Magistrate Judge James E. Grimes, N.D. Ohio (Mar. 26,
2026), https:/ /tinyurl.com/34s8h4pr . I'll call that order the Grimes Order.
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legal and internet search engines.> But two
other Southern District judges have charted
an entirely different course.

Judge Jeffery P. Hopkins requires any
party who uses generative Al to generate or
help generate “any portion” of a pleading,
motion, brief, or other document to submit a
separate declaration disclosing that use, cer-
tifying that the attorney “reviewed the
relevant source material and has verified”
that all submissions are accurate and comply
with Rule 11.¢

Judge James L. Graham’s standing order,
issued in October 2025, similarly requires
that any party who “uses generative Al to
help generate the content of any portion of a
pleading, motion, brief, or other document”
must submit a declaration captioned “Dis-
closure of the Use of Generative Al”
identifying the Al-generated content by
page, section, or paragraph number, stating
the platform used, and certifying accuracy
and Rule 11 compliance.”

The Southern District thus splits: one
judge bans Al outright while two others per-
mit it subject to disclosure and verification.
Practitioners hopping between the two Ohio
federal districts—or even between court-
rooms in the Southern District—must
navigate fundamentally different regulatory
philosophies. The Northern District has so
far dodged that kind of internal

contradiction among the judges who have
chosen to act.

A Call for Greater Clarity
Judges Boyko and Fleming and Magis-
trate Judges Greenberg and Grimes deserve
credit for being among the first in this Dis-
trict to wrestle with the genuinely novel
challenge generative Al poses to the profes-
sion.

But as generative Al tools have matured,
and as lawyers have gained experience
wielding them, the AI Prohibition Orders
raise questions their text does not fully an-
swer. The operative verb in each order is use:
An attorney may not “use Artificial Intelli-
gence in the preparation of any filing
submitted to the Court.” That language
sweeps broadly.

Consider a few scenarios that practition-
ers confront regularly.

A lawyer receives a 40-page opposition
brief and asks Claude or ChatGPT to sum-
marize its arguments so she can more
efficiently identify the issues to research be-
fore drafting her reply brief. She then
conducts that research herself, using tradi-
tional databases, and drafts her reply brief
without any Al assistance. Has she “used”
Al “in the preparation” of her filing in a way
that violates the AI Prohibition Orders?

5 Standing Order Governing Civil Cases § VI, Judge Michael ]J. Newman, S.D. Ohio (Aug. 27, 2025),

https:/ /tinyurl.com/u6yp5tun.

6 Standing Order Governing the Use of Generative Artificial Intelligence, Judge Jeffery P. Hopkins, S.D.

Ohio (Aug. 20, 2025), https:/ /tinyurl.com/2p9u9f3u.

7 Standing Order on the Use of Generative Artificial Intelligence, Judge Judge James L. Graham, S.D. Ohio

(Oct. 21, 2025), https:/ /tinyurl.com/ycxfteov.
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Or suppose a lawyer uses an Al tool to
generate a structural outline for a motion—
identifying the logical sequence of argu-
ments and the appropriate legal standards —
but writes every word of the brief herself,
conducting her own research and formulat-
ing her own analysis. The AI touched the
preparation process, but no Al-generated
text appears in the final product. Is that pro-
hibited?

Or this: a lawyer researches and drafts a
brief entirely on his own, but the draft ex-
ceeds the page limit and the filing deadline
looms. So he feeds the brief to an Al tool to
tighten the prose and squeeze the arguments
into the allowed pages. Do the Al Prohibition
Orders require striking that brief?

The carve-out for legal search engines in
the three prohibition orders raises its own
questions. Westlaw and Lexis now offer Al-
powered research tools that go well beyond
traditional Boolean searching—tools that
generate narrative research memoranda,
draft argument summaries, and suggest case
law with Al-driven relevance rankings. The
orders tell us that “information gathered
from” these platforms passes muster. But
what happens when a lawyer copies output
from a Westlaw Al-generated research
memo into a brief, and that memo misstates
a holding or overlooks a critical distinction?
The Al Prohibition Orders appear to bless
this workflow, even though the risk of inac-
curacy mirrors the very risk that motivates
the Al ban. Is a hallucinated citation from a
legal database somehow less harmful to the
administration of justice than one ChatGPT
conjures?

These are not gotcha hypotheticals. They
reflect the daily realities of modern legal
practice. Al tools now inhabit email plat-
forms, document review software, legal
research databases, and word processors.
The line between “using AI” and “using a
tool that happens to incorporate AI” blurs
more each month. And different “uses” of Al
implicate the concerns animating these rules
to different degrees.

To be clear, I am not arguing that any of
these rules governing Al use are wrong.
Judges should be able to trust that court fil-
ings spring from trained professionals, so
judicial caution in the face of this rapidly
evolving technology is commendable.

My point is that all of us—judges, practi-
tioners, bar associations, and legal
technologists —are still discovering what
these tools can do, both the good and the
bad. Lawyers need to understand not just
that Al use is restricted, but precisely which
uses are restricted and why. Blanket prohibi-
tions made intuitive sense when the primary
use—and thus the primary concern—was
outsourcing the full drafting process to
ChatGPT and filing the output without re-
view. They become harder to apply when Al
weaves into the fabric of tools that lawyers
have always been permitted —indeed ex-
pected —to use.

Practitioners in the Northern District of
Ohio would benefit from more granular
guidance. Whether that comes in the form of
a court-wide local rule, an updated model
standing order, or an advisory from the
bench, practitioners need greater precision in
knowing what they can and cannot do with
these tools in day-to-day practice. Other
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courts have shown that nuanced frame-
works are possible—frameworks that
preserve judicial authority and Rule 11 ac-
countability while acknowledging that
responsible Al use, properly supervised by a
competent attorney, can serve rather than
undermine the administration of justice. Our
District is well positioned to lead that con-
versation. The question is simply when, and
how, it will begin.#

—

8 For those wondering, yes, I used Al to draft this piece. Specifically, after I developed the idea for the piece
and the general argument, I used Harvey to gather the different orders addressing Al in our District. (It
missed the Grimes Order, which I found while cross-checking Harvey’s output.) I then typed the general
argument, stream-of-consciousness style and prompted Harvey to flesh it out. I reviewed the draft, asked
Harvey to incorporate some additional ideas, and then edited assiduously. Afterward, I used Harvey to

streamline and tighten the language.
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Decision on Rule 707 Tabled as the Advisory Committee Takes a
Prudent Step Toward Further Study at the Fall Meeting

By Insun Park, PhD
Associate Professor, University of Akron School of Law

meeting.! This decision comes after more
than three years of work, with the Commit-
tee’s November 8, 2024 decision to consider
the proposal on new Rule 707 Machine-gen-
erated Evidence? and an 8-1 publication vote
in May 2025 (Department of Justice casting
the sole dissent).?> The Committee on the
Rules of Practice and Procedure (the “Stand-
ing Committee”) approved publication to be
released for public comment from August
15, 2025 through February 16, 2026; public
hearings occurred on January 2026; and
more than 59 written comments were re-
ceived.*

The original proposed rule would have
provided that “[w]hen machine-generated

evidence is offered without an expert wit-

ness and would be subject to Rule 702 if

n May 7, 2026, the Judicial Confer-
ence’s Advisory Committee on

testified to by a witness, the court may admit
the evidence only if it satisfies the require-
ments of Rule 702(a)-(d),” excepting “the
output of simple scientific instruments.”5

Evidence Rules (the “Committee”),
chaired by Judge Jesse M. Furman, S.D.N.Y.,
decided to table consideration of the pro-
posed Federal Rule of Evidence and hold it
for further study at the Committee’s fall

Yet, after discussion during the May 7 meet-
ing, the Committee appeared to prefer one of
the redrafts that reflected feedback from

1 ADVISORY COMM. ON EVIDENCE RULES, REPORT TO THE STANDING COMMITTEE 14 (2026),
https:/ /www.uscourts.gov / sites / default/ files/document/advisory_committee _on_evi-
dence_rules_may_2026.pdf [hereinafter “REPORT”].

21d. at 3.
31d. atb.

4 ADVISORY COMM. ON EVIDENCE RULES, REPORTER’'S MEMO ON ARTIFICIAL INTELLIGENCE AND PROPOSED
RuLe 707 134 (2026),  https://www.uscourts.gov/sites/default/files/document/2026-05_evi-
dence_rules_agenda_book.pdf [hereinafter “MEMO”].

51d. at 131.
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public comments and expert input. The pre-
ferred redraft structures the rule into five
subsections with a default expert require-
ment, a notice mandate, a judicial-notice
carve-out, and a defining clause.® Most nota-
bly, the redraft clarifies the scope by
replacing “machine-generated evidence,”
which was noted as undefined and over-
broad, with “artificial intelligence” and
supplies a definition drawn from the Na-
tional Al Initiative Act of 2020.7

Another notable difference is that the
“simple scientific instruments” carve-out has
been removed. The original exempted “the
output of simple scientific instruments”
from the rule, which drew criticism. Instead,
the redraft replaces this carve-out with the
express judicial-notice exclusion in subsec-
tion (d), with the intent of addressing the
same underlying concern of avoiding waste-
ful Daubert hearing for thermometers.8 Also,
the redraft addresses the expert foundation
requirement in subsection (b). The first draft
was silent on whether an expert had to lay
the foundation, but the redraft “ordinarily
requires” an expert to “explain how the sys-
tem of artificial intelligence reliably
produced the evidence,” with the exception
that the court may accept other proof “in ex-
ceptional circumstances.”® The original’s
silence had been one of the major criticisms

6 REPORT, supra note 1, at 7-11.

7 See 15 U.S.C. § 9401.

8 REPORT, supra note 1, at 7-8.

91d. at 8.

10 See MEMO, supra note 4, at 170-78.
1 REPORT, supra note 1, at 10.

12 See MEMO, supra note 4, at 164.

in public comments; this redraft stakes out a
middle position between another redraft re-
quiring an expert and the original that did
not specify any requirements.10

Finally, the original contained no notice
provision. Redraft adds subsection (c) to re-
quire “reasonable notice,” so the opposing
party has “a fair opportunity to meet” the ev-
idence. The Committee Note links this to the
flexible notice provisions in Rules 404(b) and
807.11 The Department of Justice urged a no-
tice requirement during the comment
period.12

Intention for further study

The Committee’s decision to defer until
the fall meeting seems to have been driven
by several factors. There was still no consen-
sus whether proactively introducing Al
evidentiary rules would be premature or not;
the Committee recognized that it has bene-
fited substantially from past educational
programming (such as the fall 2023 sympo-
sium); and the redrafts warranted further
consideration. The Committee opted to take
advantage of the synergy in learning and
contemplating together, rather than forcing a
vote. At the May 7 meeting, members sug-
gested that the fall session include
technologically proficient experts as well as
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legal practitioners who have experienced Al-
related evidentiary issues in court.

Practical Note

Because amended Rule 702 governs
whenever an expert relies on machine out-
put, practitioners should expect federal
courts to continue applying Rule 702’s relia-
bility standards to algorithmic evidence
sponsored by testifying experts, whether or
not Rule 707 takes effect. It would be prudent
to expect courts to continue scrutinizing al-
gorithmic outputs on a case-by-case basis
under the existing framework. Whether or
not Rule 707 takes effect on its present time-
table, post-2023 Rule 702 already requires
reliability foundations for expert testi-
mony,’? and algorithmic outputs sponsored
by experts must be treated as Daubert-eligi-
ble. It is advisable to take a prudent
approach and audit the algorithmic tools
used in pending matters, identify which
would require Rule 702-grade foundation,
and prepare the explanatory expert testi-
mony that current doctrine demands.

At the same time, it is recommended to
keep an eye on the parallel deepfake rule.
Running on a separate track is proposed
Rule 901(c), which would create an authenti-
cation framework for evidence alleged to
have been generated or altered by artificial
intelligence. The Committee has signaled
that these two rules may eventually be pack-
aged together as a unified “Al package.”4
The planned conference will likely include
topics for Rule 707 as well as deepfake-re-
lated topics.

13 See FED. R. EVID. 702.

14 See MEMO, supra note 4, at 179.

Though the public comment period for
the original draft of Rule 707 has passed, that
does not mean that meaningful engagement
opportunities have been closed. Rather, it is
encouraged that the legal community con-
tinue to engage with the redrafts and collect
relevant experience with Al-generated evi-
dence. Anecdotal information from both the
civil and criminal sides will be especially val-
uable. When the Committee engages with
the revised draft at the Fall meeting, concrete
case examples and operational experience
will be helpful.

Conclusion

The May 7, 2026 decision to engage in re-
drafts and further study can be understood
as a prudent step forward than a setback.
The current trajectory points toward an
eventual introduction of federal rules on Al-
generated evidence. The question is when
and in what form. Until then, the practical
takeaway is to engage seriously with the re-
liability issue of algorithmic evidence.

—
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Recent Cases Expand Speech Rights for Judicial Candidates

By Jonathan L. Entin,

David L. Brennan Professor Emeritus of Law, Case Western Reserve University

wo recent decisions have expanded

free speech rights for state judicial

candidates. In early April, in Discipli-
nary Counsel v. Rudduck,' the Ohio Supreme
Court invalidated a prohibition on judges’
endorsing candidates for other public of-
fices. Then in mid-May, in Fischer v. Thomas,?
the U.S. Court of Appeals for the Sixth Cir-
cuit enjoined the Kentucky Judicial Conduct

12026-Ohio-1126 (Ohio Apr. 2, 2026).

Commission from disciplining two unsuc-
cessful judicial candidates for identifying
themselves as conservative Republicans and
for using endorsements from pro-life organ-
izations in their campaigns. These rulings
might portend broader First Amendment
rights for state judges, building on but in
some ways going beyond what the Supreme
Court has said on that subject.

I. Background

Judges in most states must face the voters
either in contested elections, where multiple
candidates seek the same position, or in re-
tention elections, where judges must
periodically run in an up-or-down election
to obtain another term.3 Judicial ethics rules
traditionally have limited political activities
and campaign speech of judges and candi-
dates for judgeships. For example, judges
and judicial candidates may not make
speeches on behalf of political organiza-
tions;* endorse or oppose candidates for
public office;5 publicly identify themselves
as candidates of a political organization;®
seek, use, or accept endorsements from polit-
ical organizations;” knowingly or with

2 Nos. 25-5385 & 25-5400, 26a0141p.06 (6th Cir. May 12, 2026).

3 See BRENNAN CTR. FOR JUST., JUDICIAL SELECTION: AN INTERACTIVE MAP (last updated Aug. 20, 2024),
https:/ /www.brennancenter.org /judicial-selection-map.

4 MODEL CODE OF JuDICIAL CONDUCT R. 4.1(A)(2).
5]d. R. 4.1(A)(3).
6Jd. R. 4.1(A)(6).
71d. R. 4.1(A)(7).
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reckless disregard for the truth make false or
misleading statements;8 and make pledges,
promises, or commitments that are incon-
sistent with the impartial performance of
judicial duties.® Nor do the traditional rules
allow judges and judicial candidates to per-
sonally  solicit or accept campaign
contributions.0

In the twenty-first century, restrictions
on speech by judges and political candidates
have drawn First Amendment challenges.
Notably, in Republican Party of Minnesota v.
White,11 the Supreme Court invalidated a
state judicial canon that forbade judges and
judicial candidates from “announc[ing]
[their] views on disputed legal or political is-
sues.”12 The Court rejected the state’s claim
that the so-called Announce Clause satisfied
strict scrutiny in that the clause was nar-
rowly tailored to promote Minnesota’s
compelling interests in preserving the im-
partiality of its judiciary and in preserving
the appearance of judicial impartiality.?® The

8 1d. R. 4.1(A)(11).
9Td. R. 4.1(A)(13).

Announce Clause was not narrowly tailored
to promote those interests to the extent that
impartiality involved lack of bias favoring or
opposing a particular litigant, because it fo-
cused on speech relating to issues rather than
on speech relating to parties.! But to the ex-
tent that the Announce Clause sought to
address preconceptions supporting or op-
posing a particular legal view, the state
lacked a compelling interest: judges inevita-
bly have some preconceptions about the law,
so it is futile to pretend otherwise.l> Even if
the Announce Clause sought to protect judi-
cial open-mindedness, the provision failed
strict scrutiny because judges can and do ex-
press legal views in many settings other than
election campaigns.1®

Just as the Supreme Court’s initial deci-
sion striking down blanket bans on lawyer
advertising did not portend unfettered con-
stitutional protection in that field,’” the
Court has not afforded blanket First Amend-
ment protection to campaign speech by

10]d. R. 4.1(A)(8). Judges and judicial candidates may establish campaign committees that can receive cam-

paign contributions subject to various restrictions relating to timing and amount. See id. R. 4.4.

11536 U.S. 765 (2002).
12]d. at 768.

131d. at 775.

141d. at 775-76.

151d. at 777-78.

16 Id. at 779-80.

17 See Bates v. State Bar, 433 U.S. 350 (1977) (invalidating Arizona’s absolute prohibition on lawyer adver-
tising); cf. Fla. Bar v. Went for It, Inc., 515 U.S. 618 (1995) (upholding a ban on direct-mail solicitation of
personal-injury clients within 30 days of an accident); Ohralik v. Ohio St. Bar Ass'n, 436 U.S. 447 (1978)
(upholding sanction against a lawyer who personally solicited an accident victim).
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judges and judicial candidates. Williams-
Yulee v. Florida Bar'® upheld a state ban on
personal solicitation of campaign contribu-
tions by judicial candidates. The Court held
that the ban was narrowly tailored to pro-
mote the state’s compelling interest in
maintaining public confidence in the integ-
rity of the judiciary and therefore satisfied
strict scrutiny.’ It did not matter that the
state allowed a judge’s campaign committee
to solicit contributions even though judges
and candidates could not personally solicit
money. This underinclusiveness was not fa-
tal even under strict scrutiny, because
personal solicitation was “categorically dif-
ferent” from committee solicitation.2
Moreover, this rule still left judges and can-
didates “free to discuss any issue with any
person at any time.”2! As for money, judges
and candidates can have their campaign
committees solicit potential donors, and that
sufficed for First Amendment purposes.22

Il. Ohio Supreme Court: Allowing

Endorsement of Other Candidates
Rudduck involved a series of Facebook
posts by a longtime common pleas judge

18 575 U.S. 433 (2015).
1914, at 444,

0 ]d. at 449-50.

21 [d, at 452.

24,

whose son was running for a municipal
court judgeship in the same county (i.e., a
seat on a different court).?? The Ohio Su-
preme Court concluded that the judge had in
fact endorsed his son’s candidacy “by shar-
ing and commenting on [his son’s]
campaign-related content,” even though the
judge did not explicitly endorse his son or
call for anyone to vote for him, because “[n]o
reasonable person would believe that Rud-
duck did not intend to support his son’s
campaign when he shared positive cam-
paign-related content.”?* In short, Judge
Rudduck had violated the state’s prohibition
on judicial endorsements of “a candidate for
another public office.” %

Not so fast, said the Ohio Supreme
Court. The ban on candidate endorsements
violates the First Amendment. The state has
a compelling interest in “ensuring the inde-
pendence, integrity, and impartiality of the
judiciary.”2¢ But “it is not obvious” that
the ban on endorsing or opposing candidates
for public office “meaningfully advances”
that interest or another compelling interest
in “preventing the appearance of judicial bias

2 Rudduck, 2026-Ohio-1126, 94 8, 11. The posts are reproduced or described in detail in the opinion. See id.
99 12-28, 32. On issues that might have arisen had Judge Rudduck’s son been seeking a seat on the same
court as his father, see Jonathan L. Entin, Kinship and Recusal, FED. LAW., Fall 2024, at 78, 79-81.

2 Rudduck, 2026-Ohio-1126, 99 46, 48.
2 Id. 9 40.
26 Id. 9 55.
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for or against a party.”? In reasoning that
was reminiscent of White, although the Ohio
court did not refer to that case here,28 the
opinion emphasized that a ban on candidate
endorsement could not prevent actual or ap-
parent bias unless the candidate were a party
to a case before the judge.?? And a ban on
candidate endorsement or opposition is not
the least restrictive means of promoting the
state’s compelling interest, because a judge
assigned to a case involving the candidate
whom the judge endorsed or opposed could
be required to recuse from the case.® To the
extent that the ban on candidate endorse-
ment or opposition sought to promote
judicial independence, limiting the speech of
judges was not necessary to protect the sep-
aration of powers.3! Moreover, the ban
undermined the personal independence of
individual judges and judicial candidates.32
Finally, such an extensive bar on candidate
endorsement or opposition went beyond

27 Id. 4 56.

what was necessary to maintain judicial in-
tegrity and prevent judicial corruption.3?

I1l. Sixth Circuit: Partisan
Identification and Endorsements

Fischer arose from threatened discipli-
nary action against two candidates for
Kentucky judgeships who identified them-
selves as conservative Republicans, cited
endorsements from pro-life groups in their
campaign literature, and appeared at Repub-
lican events.3* The state’s Judicial Conduct
Commission warned both candidates that it
had received complaints suggesting that
they might have violated ethics rules forbid-
ding judicial candidates from suggesting
that they were nominees of a political party
(the Nominee Rule),% seeking, accepting, or
using endorsements from political organiza-
tions (the Endorsement Rule),? and making
pledges, promises, or commitments that are
inconsistent with the impartial performance
of judicial duties (the Commitment Rule).3”

28 For references to White elsewhere in Rudduck, see id. § 5, 53. The dissenting opinion in Rudduck repeat-
edly referred to White. See id. 49 115, 119-20, 127 (Fischer, J., dissenting).

2 Id. § 56; cf. White, 536 U.S. at 776 (noting that a ban on announcing views on disputed legal issues “does

not restrict speech for or against particular parties”), discussed supra text accompanying note 14.

30 Rudduck, 2026-Ohio-1126, § 57.
31 Id. 9 62.
214, § 64.
% 1d. § 67.

3 Fischer v. Thomas, Nos. 25-5385 & 25-5400, 26a0141p.06, slip op. at 2 (6th Cir. May 12, 2026). The two
candidates used slightly different language to specify their ideological views and partisan affiliation; they

did not seek or cite their GOP endorsements although the party did endorse them. Id.

3% See KY. CODE OF JUDICIAL CONDUCT R. 4.1(A)(6).
3 See id. R. 4.1(A)(7).
37 See id. R. 4.1(A)(13).
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The candidates lost their elections but con-
tinued to litigate their challenges to the rules
underlying the commission’s threatened dis-
ciplinary action.38

The Sixth Circuit held that none of those
rules could be applied against the candi-
dates. Judicial elections in Kentucky are
conducted “on a nonpartisan basis,”3° but
the court ruled that the candidates’ self-iden-
tification as conservative Republicans could
not provide a basis for enforcing either the
Nominee Rule or the Endorsement Rule. The
candidates neither claimed to be nominees of
the Republican Party nor to have been en-
dorsed by the GOP. Instead, they described
themselves as conservative Republicans to
distinguish themselves from other Republi-
cans in their races, and the First Amendment
allowed them to do this because they had not
violated the express provisions of those
rules.40

The court declined to address the valid-
ity of the Endorsement Rule as applied to the
candidates’ failure to disavow endorsements
from local party committees or from pro-life

38 Fischer, slip op. at 4.

39 Ky. CONST. § 117.

40 Fischer, slip op. at 6.

4]1d. at13 & n4.

42 White, 536 U.S. at 787-88.

groups. The commission agreed with the
candidates that candidates need not disavow
endorsements that they had nothing to do
with obtaining, and in any event the pro-life
groups were not political organization
within the meaning of that rule.4! Therefore,
the Endorsement Rule would not be en-
forced against the candidates, and the
Nominee Rule and the Endorsement Rule
could not be applied against them.

IV. Discussion

White recognized “an obvious tension”
between the First Amendment and judicial
elections when states impose restrictions on
campaign speech by judicial candidates.*2
Rudduck and Fischer underscore that tension.
Both of these recent cases found that states
could not forbid judges or judicial candi-
dates from endorsing candidates for other
offices or from making use of endorsements
by political organizations.® Fischer seems to
be a less aggressive ruling, as the Sixth Cir-
cuit resolved the case on an as-applied basis,
explicitly = declining to address the

43 As this article was going to press, another Endorsement Clause case arose during the closing days of a
hotly contested election for two seats on the Georgia Supreme Court. Two ultimately unsuccessful candi-
dates sought to block an investigation by the state’s Judicial Qualifications Commission into allegations
that they had improperly endorsed each other in joint campaign appearances and political advertisements.
The U.S. Court of Appeals for the Eleventh Circuit stayed a temporary restraining order that would have
prevented the commission from making public statements about its investigation before the election but
declined to block the investigation itself. Jordan v. Darrisaw, No. 26-11705 (11th Cir. May 17, 2026), appli-
cation to vacate stay denied, No. 25A1275 (U.S. May 22, 2026).
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challengers’ facial challenges. But even this
apparent judicial modesty might be deceiv-
ing. Judge Griffin dissented from the panel’s
ruling on the as-applied challenges, reason-
ing that the challengers lacked standing
because they did not face “a credible threat
of enforcement measured at the time of fil-
ing.”45> Whoever has the better of that
argument, the Ohio Supreme Court really
did reach out to resolve the First Amend-
ment issue in Rudduck.

In that case, as the Ohio Supreme Court
explicitly noted, the parties to Judge Rud-
duck’s disciplinary proceeding “jointly
waived any objections” to the Board of Pro-
fessional Conduct’s factual findings, legal
conclusions, and recommended sanction.46
In other words, Judge Rudduck never
claimed that the rule forbidding judges from
endorsing or opposing a candidate for an-
other public office violated the First
Amendment. Moreover, the court chose to
address that question without notice to the
parties and without receiving briefs or argu-
ments on the constitutional question.#” Chief

4 Fischer, slip op. at 13-14.

Justice Kennedy’s majority opinion de-
fended this approach because the court
could exercise its authority to regulate the
practice of law only if it could assure that its
rules of practice comported with the Consti-
tution.48

This response begs the question. Even if
the Ohio Supreme Court has a more direct
interest in the rules it promulgates and ad-
ministers than it does in statutes and
regulations adopted by the other branches of
state government, the court might benefit
from outside perspectives. This was espe-
cially true in the case of the endorsement
ban, which the Sixth Circuit had upheld
against a First Amendment challenge eight
years ago.* The Rudduck majority simply
“disagree[d]” with the Sixth Circuit.5 Even
if the Sixth Circuit got it wrong, the Ohio
court might have shown enough institu-
tional humility to obtain input from affected
parties before invalidating the endorsement
ban on its face.5! To this end, the court might
have asked the parties in Rudduck to submit
supplemental briefs.52 Alternatively, the

4 Id. at 17 (Griffin, J., concurring in part and dissenting in part).

46 Rudduck, 2026-Ohio-1126, | 3.
471d. q 85 (Fischer, ]., dissenting).
48 1d. 99 38-39.

4 See Platt v. Bd. of Comm’rs on Grievances & Discipline, 894 F.3d 235, 248-50, 263 (6th Cir. 2018).

50 Rudduck, 9 64.

51 Indeed, three other federal appellate decisions have rejected similar challenges to endorsement bans. See
Winter v. Wolnitzek, 834 F.3d 681, 691-92 (6th Cir. 2016) (Kentucky); Wolfson v. Concannon, 811 F.3d 1176,
1183-86 (9th Cir. 2016) (Arizona); Wersal v. Sexton, 674 F.3d 1010, 1024-28 (8th Cir. 2016) (en banc) (Min-
nesota). This does not mean that those decisions were necessarily correct, only that they might have led the

Ohio Supreme Court to hesitate to resolve the issue without further input.

521d. q 87 (Fischer, ]., dissenting).
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majority opinion might have explained that,
although the parties had waived First
Amendment objections in this case, the en-
dorsement ban posed potentially important
enough constitutional issues that the court
would consider those issues in a future case
where they were squarely presented. Such a
statement very likely would have elicited an-
other case in which the court would have to
address the question.®

* ok ok kK

Both of these cases have potentially sig-
nificant implications for the future of judicial
elections. Fischer, for example, could compli-
cate the concept of nonpartisan elections. To
be sure, the Sixth Circuit addressed the va-
lidity  of
identification and endorsements only as ap-

restrictions on  partisan
plied. Still, the reasoning in that case might
encourage other judicial candidates to iden-
tify their party affiliation and cite
endorsements from party organizations in
their campaigns. This might well circumvent
the lack of party labels on the ballot. If that
were to happen, the nonpartisan election
system might become a chimera.

Rudduck has different implications. After
all, Ohio’s appellate judges and supreme
court justices are now chosen in partisan
elections, although trial judges such as the
subject of that case are still chosen in nonpar-
tisan general elections.>* But the rejection of
the endorsement ban for Ohio judges could
encourage some judicial candidates to em-
phasize their allegiance not only to their
party but to their party’s slate of candidates
for executive and legislative offices. And that
might reinforce the notion that judges are
politicians in robes. At the same time, many
Ohio voters seem to find party affiliation rel-
evant when casting their ballots for judges of
the higher state courts. In 2018, the last year
that candidates for the Ohio Supreme Court
and Ohio Court of Appeals ran in the general
election without party labels, there was a
drop-off of more than 15 percent between the
number of ballots cast for the major-party
gubernatorial candidates and the candidates
for two seats on the state supreme court;> in
2022, the first time that candidates for the
Ohio Supreme Court and the Ohio Court of
Appeals ran in the general election with
party labels, more voters cast ballots for chief
justice than for governor, and there was a
less than 1 percent drop-off between the

% For example, in a Tenth Amendment case challenging a requirement that local law enforcement officials
conduct background checks under a federal firearms law, Justice Thomas noted that the parties had not
raised Second Amendment questions about the validity of gun control laws but suggested that someone
else might bring such a case for the Court to consider. Printz v. United States, 521 U.S. 898, 938-39 (1997)
(Thomas, J., concurring). Such a case was brought, and the Court later held that the Second Amendment
does protect an individual right. See District of Columbia v. Heller, 554 U.S. 570, 592 (2008).

54 See OHIO REV. CODE § 3501.01(]).

5 See OHIO SECRETARY OF STATE, Nov. 6, 2018, GEN. ELECTION OFFICIAL BALLOT, available at
https:/ /data.ohiosos.gov/portal/past-election-results. The drop-off was 17.3 percent for one of the seats
and 18.1 percent for the other. The drop-off would have been marginally smaller, but still more than 15

percent, if we considered the votes cast for minor-party and write-in gubernatorial candidates. See id.
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number of votes cast for the major-party gu-
bernatorial candidates and the candidates
for two associate justice seats on the supreme
court.>

Whatever happens in the wake of these
rulings could fuel additional chapters in the
perennial debate about judicial selection. But
in light of the high level of partisan polariza-
tion around the nation and the increasingly
fraught process for appointing and confirm-
ing federal judges, we might wonder
whether those developments will lead states
to make major changes in the way they
choose their judges.

—

5 See OHIO SECRETARY OF STATE, Nov. 8, 2022, GEN. ELECTION OFFICIAL BALLOT, available at

https:/ /data.ohiosos.gov/portal / past-election-results. There were fewer minor-party and write-in votes

for governor in 2022 than in 2018, so the figures would not change even if those small numbers were con-

sidered. See id.
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Statement of the Federal Bar Association Board of Directors on
Judicial Independence

Judicial independence, free of external pressure or political intim-
ida-tion, lies at the foundation of our constitutional democracy. An in-
dependent judiciary needs to remain free of undue influence from the
legislative and executive branches and to remain beholden only to the
maintenance of the rule of law and the protection of individual rights
and personal liberties. We affirm the right to challenge a judge’s ruling
for reasons based in fact, law or policy. However, when robust criticism
of the federal judiciary crosses into personal attacks or intimidation, it
threatens to undermine public confidence in the fairness of our courts,
the constitutional checks and balances underlying our government and
the preservation of liberty.

The Federal Bar Association comprises over 19,000 public and private
sector lawyers practicing in our federal courts, hailing from all fifty states and
the UL.S. Territories. The Federal Bar Association is a non-partisan professional
organization created to promote the sound administration of justice and integ-
rity, quality, and independence of the judiciary.
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